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Hello,

1 October 2012 marks the 10th anniversary of Sandringham Law being established in the village and I thank you for your support over this time.

For more of what the village can offer see: sandringhamvillage.org.nz

Regards

Mark Robinson



Defamation
Defamation claims have been a topic of interest lately with high profile figures such as Chris Cairns and Judith Collins taking legal action against attacks made on their reputations. A brief summary of defamation law in New Zealand and the main points that are needed to pursue or defend a defamation claim are set out below.

What is Defamation?
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Defamation in New Zealand is governed by the Defamation Act 1992 and a body of case law. It is an area of law that is designed to protect a person's reputation against unjustifiable attack. Providing such protection requires a fine balance between the protection of reputation and the freedom of expression as contained in the New Zealand Bill of Rights Act 1990.

Proving Defamation

A defamatory statement can be in either written or verbal form. To be successful, the plaintiff must prove they have been defamed by proving the following three elements:
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a defamatory statement has been made,

2. the statement was about the plaintiff, and

3. the statement has been published by the defendant.

Publication is a crucial aspect of this test. It must be proven that the defamatory statement was published to at least one person other than the plaintiff. If the statement was published to the plaintiff alone then the test for publication will fail. “Publication” of defamatory statements includes the making of verbal statements.

Defending Defamation

The four defences in a defamation case are:

1. Honest opinion - the defendant must provide the factual basis on which their opinion is based. This defence will not succeed if the defendant simply got the information wrong,

2. Truth - a complete defence is provided if the defendant can satisfy the court that the defamatory statement was true, or not materially different from the truth,

3. Privilege – privilege provides immunity to certain groups of society for statements or reports made by them. “Absolute privilege” will serve as a complete defence; an example is where politicians often defame each other in parliament but are protected by parliamentary privilege. “Qualified privilege” however can be defeated if the plaintiff is able to show that the defamatory statements were motivated by malice. Qualified privilege usually attaches to the requirement for  fair  and  accurate  reporting  by,  for  example, the media or someone with a social, moral or legal duty or interest to report something,

4. Consent - a complete defence is available if it can be established that the plaintiff consented to the publication of the defamatory material.
Defamation and the Internet

Given the prevalence of the internet in our daily lives, caution must be taken to ensure that statements made online are not defamatory. The recent English case of Chris Cairns against Lalit Modi was the first of its kind in England where a ‘tweet’ made on the social networking site Twitter was held to be defamation. The resulting award in damages was equal to approximately £3,750 per word for a 24 word publication. Although this case was decided in England, it provides a valuable lesson in terms of publications on social networking sites. (At the time of writing, it was reported that Mr Modi would be appealing the decision).

Cyber-bullying
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Although bullying is nothing new, the digital age has given rise to a new breed of bullying, known as cyber-bullying. Cyber-bullying is where the internet, telephones, computers, cameras or other technology are used to deliberately inflict harm on another person. Instant communication methods and the ease by which an offender is able to torment their victim, have led to increasingly severe consequences for those preyed upon. For example, photographs can be published and circulated across global jurisdictions in a matter of minutes via the internet. In such circumstances, it is often very difficult to contain the multiplication of the photographs, and their permanent removal from cyber-space is almost impossible. Our society’s growing dependence on technology has led many to question whether our laws have been able to keep up with evolving methods of this type of offending.

In October 2010, the Law Commission undertook a study that assessed the effectiveness of criminal and civil remedies for defamation, harassment, breach of confidence and privacy in the digital media environment. The year long study identified the existence of significant potential harm, particularly for young people whose lives continue to become entrenched in social media. It also noted that the current processes were too cumbersome and financially demanding for many victims of cyber-bullying to pursue a prosecution or civil remedy. In recognising these challenges, the Law Commission proposes numerous changes to our legislative scheme to ensure that serious harm caused from digital communication is covered by appropriate offences. The proposals put forward by the Law Commission include:
· Ensuring all provisions imposing controls on communication are expressed widely enough to cover all forms of communication in the digital environment, by    reviewing    and    amending     current    statutes,
· Creation of a new offence that makes the malicious impersonation of another person a criminal offence,

· Creation of a new offence for inciting or encouraging a person to commit suicide, and
· Creation of a new offence that makes it    illegal to publish intimate photographs of a person without their informed consent.
The Law Commission further proposes the establishment of a ‘Communications Tribunal’ that would operate at a lower level than the court system. Its purpose would be to administer prompt, efficient and relatively inexpensive justice to those significantly affected by unlawful communications. The Tribunal’s jurisdiction would be limited to cases where it considers the threshold for a breach of the law has been reached. Remedies available to the Tribunal include financial compensation to be made to the victim, an apology or a correction on relevant media networks.

Alternatively, it is proposed that a Communications Commissioner be appointed either as an independent body or as an extension of the Human Rights Commission. The role of the Communications Commissioner would be to provide information, and where possible, assist in resolving problems informally through mediation. The Commissioner would also make recommendations to relevant authorities and individuals where appropriate.

The Law Commission’s proposals have been commended by Netsafe which has stated “it gets to the heart of the problem with all of this which is that it's very easy to offend against somebody in these ways but very difficult for people to take action to remedy that.”
For more information on cyber-bullying and cyber-safety, please visit www.cyberbullying.org.nz and www.netsafe.org.nz.

The Dark Side of Mortgagee Sales
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While our economy recovers from the recent global recession, signs of the economic lag continues to make its presence felt through increasing numbers of mortgagee sales. Figures reveal that by November last year, 1,535 properties were brought to market as mortgagee sales compared to just 571 in 2007. The prevalence of mortgagee sales provides an opportunity for some buyers to potentially “grab a bargain”. However, buyers should remain vigilant and take professional advice as the risks attached to mortgagee sales are significant.

Differences in Agreements

[image: image7.jpg]


Agreements used in mortgagee sales usually differ from standard Sale and Purchase of Real Estate Agreements whereby amendments are made to greatly favour and protect the mortgagee. For mortgagee sales, vendor warranties that are contained in standard agreements are usually removed, as is the obligation to provide vacant possession. There have been cases where previous owners or tenants have refused to vacate the property even though it has been sold. In such situations, the issue of removing unlawful occupiers becomes the new owners’ problem.

Removing Unwanted Occupiers

The options for removing unwanted occupiers include obtaining and enforcing a trespass notice pursuant to the Trespass Act 1980 and/or a possession order pursuant to the Residential Tenancies Act 1986 (‘the Tenancies Act’). Section 65 of the Tenancies Act provides that a legal owner of a property can apply to the Tenancy Tribunal for a possession order that can then be enforced to evict unlawful occupiers. While in theory the process seems straightforward, the reality remains that whilst the buyer is obtaining a possession order, the risk of the property being damaged by the unlawful occupants is significant.

Protection Against Damage

Mortgagee sales often leave behind disgruntled mortgagors (previous owners) and it is not uncommon for properties to be vandalised after the mortgagee has sold the property and prior to possession. Obtaining insurance cover for the property upon signing the agreement for its purchase is therefore highly recommended. If purchasing at auction, insurance should be arranged before bidding so that insurance cover is effected immediately upon the sale taking place.
Chattels
It is important to note that chattels (such as stoves, light fittings, curtains and carpet) are not included in mortgagee sales. This means that the previous owner is well within their rights to remove such items from the property, as they retain ownership of the chattels despite the mortgagee sale.

Conclusion

The lesson here is simple - know the terms of a mortgagee sale well and be aware of the risks. There are numerous other matters that a buyer should be conscious of beyond those discussed above. It would be wise to consult me prior to signing the purchase agreement - particularly when dealing with unit titles or cross leases. Doing so may prove a worthy investment considering the potential headaches and financial loss it could save.
Financial Markets Authority
The apparent failure of past regulatory regimes to provide adequate management of financial markets leading up to the recent global financial crisis (‘the crisis’), has led to a revamp of New Zealand’s 30 year old securities law. The issues encountered during the crisis highlighted the need for better enforcement and an overarching regulatory body to better preserve the integrity of our financial markets. The Financial Markets Authority (‘FMA’) was thus established as the ‘catch-all’ government agency responsible for financial regulation, consumer protection and enforcement.

The FMA came into force on 1 May 2011 and is governed by the Financial Markets Authority Act 2011 (‘the Act’). Upon implementation of the Act, the FMA usurped all functions and duties of the Securities Commission and Crown Actuary, which have since been disestablished.

Functions of the FMA

The demise of a number of finance companies during the crisis significantly damaged the confidence of investors in our financial markets. As such, a key objective of the FMA is to rebuild confidence through the promotion and “development of fair, efficient and transparent financial markets.” Other key functions of the FMA (as provided for in Section 9 of the Act) include:

· to promote confident and informed participation in financial markets,

· to monitor compliance and investigate conduct that constitutes or may constitute a contravention of the Act,
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to monitor and conduct enquiries and investigations in relation to any matter concerning the financial markets or its participants, and

· to keep under review all law and practices relating to financial markets.
The FMA has also been granted a greater range of enforcement powers than its predecessors. One such power (conferred pursuant to Section 29 of the Act) grants the FMA “power to enter and search a place, vehicle or thing” including computer files and systems for the purpose of investigating misconduct.

Another key purpose of the FMA is the provision of advice to the Government on financial policy matters that form the basis of new legislation. As well as ensuring compliance with all financial market-related legislation, 
the FMA also possesses the power to grant exemptions from the law in certain circumstances.

Other Changes

The enactment of the Auditor Regulation Act 2011 means that auditors will also be falling under the FMA’s regulatory umbrella. The FMA is due to take over responsibility for the following:

· accreditation of professional accounting bodies,

· quality review of auditor practices,

· setting minimum licensing standards, and 

· enforcement functions.

The Financial Markets Conduct Bill is also a significant development in the reformation of New Zealand’s securities laws. It was introduced to Parliament in October 2011 and is expected to become law by 2013. The functions of this bill are largely consistent with the FMA’s main objectives. The Bill also incorporates elements of the Fair Trading Act 1986 by prohibiting misleading or deceptive conduct in relation to financial products. Enforcement of these provisions will be the responsibility of the FMA as opposed to the Commerce Commission. For more information on the FMA please visit www.fma.govt.nz .
Snippets
Changes to Building Laws
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A comprehensive review of the Building Act 2004 resulted in the enactment of the Building Amendment Act 2012 (‘the Act’). The Act received royal assent on 12 March 2012 and is aimed at lifting the overall performance of the building and construction sector. Some provisions that immediately came into effect on 13 March 2012 include:

· new provisions that relate to Owner-Builder Exemption from Restricted Building Work,

· new provisions that clarify the responsibilities of the parties involved in building work,

· changes to the compliance schedule and Building Warrant of Fitness regimes that affect councils and building owners, and

· a clarification of some aspects of the Licensed Building Practitioners Scheme.

Further provisions of the Act will come into force at a later date. For more information please visit http://www.dbh.govt.nz/building-amendment-act-2012 .

Marriages and Name Changes
Individuals are able to assume a partner’s name immediately after getting married without any formal procedures. It is not necessary to register a name change. In such situations, both the maiden name and new name of a person will be recognised.

When changing names on bank statements for example, a marriage certificate will be sufficient evidence to validate the change. Passports can remain unchanged and carry a maiden name.

However for those wanting to record a name change officially, an application can be made to Births, Deaths and Marriages by making a statutory declaration and completing a name change form. If you were born in New Zealand, changing your name by this method will result in your birth certificate being amended to record the new name.

For more information, please visit http://www.dia.govt.nz/ or call 0800 22 52 52.
If you have any questions about the newsletter items, please contact me, I am here to help.
All information in this newsletter is to the best of the author’s knowledge true and accurate. No liability is assumed by the author, or publishers, for any losses suffered by any person relying directly or indirectly upon this newsletter. It is recommended that clients should consult me before acting upon this information.








	
	© 2012


	
	© 2012



