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Hello,

The New Year has started promisingly for Sandringham Law as the local property market continues to be robust.  

After a difficult 2011 for the world economy and all markets, I sincerely hope that the countries of Europe can promptly establish a suitable balance between the pressing need for economic austerity and political drivers such as self-determination.  
I have acquired a property on Sandringham Road and I hope to develop a new office there in 2013 to better serve my valued clients.  

Regards
Mark Robinson



Protecting Your Intellectual Property From Trading 
Risks
Running a business has its risks – the ultimate being the entity going out of business and having to shut up shop. The recent recession increased such a risk for many businesses with some being unable to cope  and consequently becoming insolvent.
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When a business is liquidated, the assets of the entity are seized and sold with the view to pay creditors. Intellectual property assets are no exception and assets such as domain names, trademarks and copyrights as well as concepts relating to branding are often lost in the process as well. More often than not, such intellectual property assets are irreplaceable. 
It is therefore important that time and effort is invested in protecting such assets in the event that a company is put into liquidation.
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Separating assets into two or more legal entities as a means of protection has been common practice for some time, with business owners transferring their houses and other personal assets into trusts. 
However with intellectual property, while it is possible to register legal ownership rights in a trust (provided that ownership is recorded in the joint names of the trustees and not in the name of the trust itself) problems can arise relating to sub-licensing due to consent issues from co-owners. Additionally, the Intellectual Property Office of New Zealand   is   adopting   a   stricter   interpretation  of 

intellectual property laws that limit trusts from owning intellectual property.
The separation of assets through the use of limited liability companies is therefore a more suitable vehicle for the purposes of intellectual property asset protection. Separate ownership using companies requires the establishment of two or more registered companies where one company, Company A, owns the intellectual property and the other company, Company B, acquires a licence from Company A to sub-licence the intellectual property to clients.
All ownership of the intellectual property assets are vested in Company A, and Company B at no stage actually owns the intellectual property. In the event that Company B becomes insolvent, its creditors are not   able  to   lay  claim   to   the  intellectual   property 
assets by virtue of it being owned by a separate legal entity, Company A.
This model is particularly suited to software companies as they don’t sell their products, but rather license them by granting a customer non-exclusive rights to use the software. The actual software remains the property of the original owner. The separate-ownership model can also be tailored to suit most business genres.
Although appropriate licences and insurance policies are worthy components of risk management, many policies do not guard against insolvency of a company or personal bankruptcy. As a consequence, while some effort may be required in setting up an appropriate structure, separating valuable intellectual property could be well worth the time and money.
Frustrated Contracts & Happy Barristers
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The common law ‘doctrine of frustration’ allows a contract to be discharged on the occurrence of certain events beyond the control of the parties which would make the performance of the contract impossible. As the doctrine is a departure from the traditional view that contractual promises are absolute, its application in law must satisfy strict legal tests in order to be successful.  It requires an event to occur that is firstly unforeseen and one which significantly alters the relationship between the contracting parties.

Categories of Frustration
Although not exhaustive, the following are five situations where the doctrine of frustration has been successfully applied.

1. Where the subject matter of the contract ceases to exist: In Taylor v Caldwell (1863), a hall which was hired to host a series of concerts burnt down before the concerts could commence. Both parties were relieved of their obligations as the contract was held to be frustrated.
2. Non-occurrence of events - the purpose of the contract has become impossible to attain: In Krell v Henry [1903], a flat was rented for the purposes of viewing the King’s coronation procession.  The procession was cancelled due to the King’s illness and the contract was discharged as the sole purpose for which it was rented ceased to exist.
3. Death or incapacity of a party where the contract involves obligations of a personal nature: In Robinson v Davison (1871), a contract by a pianist to perform on a specific day was held to be frustrated when the pianist became too ill to perform.
4. Delay and obstruction of performance: Where caused  by  external  events, delay  and/or  obstruction
may   be   held   to   be   frustration   if   the   delay   is

so long, or the obstruction so extreme that it would make the result of the contract fundamentally different from what had been contemplated.
5. Performance   is   rendered   illegal  by 
legislation: If a change in legislation that comes into effect after the creation of the contract renders its performance illegal, the contract is held to be discharged.
Frustrated Contracts Act 1944 (‘FCA’)

The doctrine of frustration is supported by the FCA, which addresses the effect of the discharge of obligations on the areas of the contract already fulfilled. It confers three major benefits on parties that are in addition to the common law doctrine.

1. It provides the right to a party to recover money paid in consideration of the contract despite payment being made before the date of frustration, 
2. It allows a party to claim compensation for work done and/or expenses incurred for the purposes of a contract up until the date of frustration, and

3. It permits the benefits received up to the date of frustration to be taken into account when determining the recovery of monies paid or expenses incurred.

The FCA can be contracted out of by including within the contract provisions addressing the event of frustration. In such instances, the specific provision of the contract will apply instead of the FCA.

The doctrine of frustration and FCA are examples of options or resolutions that may be available to a party
following the breakdown of a contract. Legal advice may  assist  in  identifying remedies available outside
the contract itself.
Buying and Selling a Unit Title Property
Unit Title properties are becoming more common in New Zealand and the legal framework is becoming increasingly complex. It is therefore more important than ever that buyers understand the rights, obligations and benefits associated with owning a Unit Title property prior to becoming committed as a buyer under an Agreement for Sale and Purchase.

The Unit Titles Act 2010 (‘the Act’) came into effect on 20 June 2011 and addresses some of the concerns traditionally associated with Unit Title property ownership. The Act provides for more information to be available to buyers so they can make better and more informed decisions regarding their purchase of Unit Title Properties.

The Act provides for space within a freehold title to be subdivided horizontally as well as vertically.

When a Unit Title is sold the seller must now provide the buyer with pre-contract and pre-settlement disclosure regarding the Unit Title property. 
Pre-contract Disclosure

Under the Act a pre-contract disclosure statement must be prepared and provided by the seller to any prospective buyer of a Unit Title property before the parties enter into any Agreement.

Pre-contract disclosure must advise the buyer on:

· body corporate charges,

· proposed future maintenance, including how the costs will be met,

· the balance of any fund or bank accounts of the body corporate as at the date of the last financial statements,

· whether or not the unit or common property is or has been subject to a claim under the Weathertight Homes Resolution Services Act 2006 or any other similar civil proceeding,

· and explain matters such as unit title property ownership, body corporate operation rules, unit plans, ownership and utility interests together with 
other matters to ensure the information provided is meaningful to the buyer.

The requirement to provide pre-contract disclosure cannot be contracted out of by the parties. All sellers must comply.

Pre-settlement Disclosure

After the buyer and seller have entered into an agreement for sale and purchase the seller must provide the buyer with a second disclosure statement with further information, including a certificate from the body corporate, no later than the fifth working day prior to the settlement date.

Additional Disclosure

The buyer of a Unit Title may request additional disclosure from the seller. Any request for an additional disclosure statement must be made by the earlier of either:

· five working days after the date of the agreement, or 

· the tenth working day before execution of settlement.

If a request for additional disclosure is made, the seller must provide the additional disclosure to the buyer no later than five working days after the request was made. The seller is entitled to recover any reasonable costs they incur in providing the additional disclosure.

The additional disclosure may be of great assistance to a buyer, and serious consideration should be given to requesting information even though it may incur additional costs.

There are consequences if the correct disclosures are not made within the appropriate timeframes. These can include the buyer being able to postpone settlement or cancel the agreement altogether.
Snippets
When is Relationship Property Valued Following Separation?

The date upon which relationship property is valued for division of asset purposes varies depending on whether the parties or the court decide the division of assets. 
The Property (Relationships) Act 1976 (‘the Act’) applies to de-facto relationships, civil unions and marriages.  The  Act  provides  rules  for the division of 
property for relationships of over three years in duration.

Where the parties agree, they can document their agreement in a Separation and Relationship Property Agreement, and include the values as at the date of separation.

Where agreement cannot be reached, application can be made to the Family Court, where the value of relationship  property  is  determined  at  the  date of 
hearing, unless the Court exercises the overriding discretion it has to depart from a hearing date valuation.
Be aware of the impact timing can have when disputing the split of relationship property assets following separation. 
For some people, a quick resolution at the earlier asset value may be a better result than getting a greater share when asset values have fallen.  These issues need to be considered on a case by case basis.
The “Gift of Life”
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A total of 11 hearts, nine lungs, 35 livers, three pancreases, and 50 kidneys were included in transplants from deceased people in New Zealand last year. 
These donations were given by a total of 41 organ donors.
The donation of organs and tissue in New Zealand is governed by the rather ghoulishly named Human Tissues Act 2008 (‘the Act’). The Act prescribes who may give consent or raise objections to donation of organs and tissue from deceased persons.

Indicating on your drivers licence that you wish to be an organ donor does not constitute consent to the donation of organs; as the decision to donate ultimately rests with your family. It is therefore important to discuss your wishes with them. Where any “close available relative” reasonably objects to the donation of your organs, any consent given could be overridden and the donation will not proceed.

The Act provides that the decision to donate should take into account the family’s cultural and spiritual needs together with their values and beliefs. 
Supreme Court Goes Live
[image: image7.jpg]


As of May 2011, public access to Court proceedings took on a whole new meaning as the United Kingdom Supreme Court made history by launching its first live coverage of proceedings.  It is the only British Court to televise proceedings with four cameras installed in each of its three Courts.
The broadcasting of proceedings will make it easier for legal   professionals,   students  and  members  of   the 
public to gain access to Supreme Court proceedings without travelling to London.
It is envisaged by the Supreme Court’s Chief Executive that the live streaming of proceedings will help the legal profession and inspire and educate the next generation.
Although it is intended that all proceedings will be televised, on occasion there will be cases where the nature of the proceedings means that live streaming is suspended.
Live coverage of hearings can be viewed at http://news.sky.com/skynews/Supreme-Court .
Weddings and Wills
Death and Wills! This generally is not a typical topic of conversation when you are preparing for your wedding. 
But due consideration should to be given to documents such as Wills and Contracting Out Agreements (i.e. Pre-Nuptial Agreements) as marriage imposes significant obligations in relation to property division and the allocation of assets.
If a person dies intestate (without leaving a Will), the allocation of their assets is determined by legislation such as the Property (Relationships) Act 1976 and the Administration Act 1969.  Property may be divided differently to the way the person had envisioned it would be.
The advent of a new marriage also automatically invalidates all Wills that were made prior to the date of the marriage (unless made in contemplation of that marriage).
A review of a person’s estate planning should also be undertaken prior to marriage as it too will be significantly affected. Consideration must also be given to those who will benefit from a person’s estate and legacy (a gift of personal property or money to a beneficiary of a Will).
Failure to sign suitable documents to reflect one’s wishes can have negative consequences for all concerned.
I am yet to hear a persuasive argument for not having a Will given the relative ease and minimal cost of putting one in place.
If you have any questions about this newsletter, please contact me, I am here to help.
All information in this newsletter is to the best of the authors' knowledge true and accurate. No liability is assumed by the author, or publishers, for any losses suffered by any person relying directly or indirectly upon this newsletter. It is recommended that clients should consult me before acting upon this information.
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